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IN THE 


SJntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1940. 

No. 7562. 


Edmond C. Fletcher, Appellant, 

y. 

A. E. Krise, Receiver of the Fidelity Land and Invest¬ 
ment Corporation, Appellee . 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT. 

This is an appeal from a judgment of the District 
Court of the United States for the District of Colum¬ 
bia which (1) granted appellee’s motion for summary 
judgment; and (2) entered judgment dismissing ap¬ 
pellant’s complaint (R. 41). On the 29th day of Au¬ 
gust, 1939, appellant filed his complaint against ap- 
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pellee, Theodore J. Wool, 1 Henry Morgenthau, Jr., 
Secretary of the Treasury of the United States, and 
W. A. Julian, Treasurer of the United States (R. 1), 
seeking to establish an equitable lien upon a fund in 
the Treasury of the United States payable to appellee 
and to enjoin the defendants Morgenthau and Julian 
from paying the fund to appellee and for a receiver 
(R. 9, 10). Appellee filed his answer to the complaint 
(R. 22-37) and filed the following motion (R. 38): 

MOTION FOR SUMMARY JUDGMENT. 

Comes now the Defendant, A. E. Krise, by his 
attorneys and moves the Court to enter a judg¬ 
ment on the pleadings in favor of the Defendant, 
A. E. Krise, and for reasons therefor says: 

1. It is apparent from the allegations of the 
complaint that the services rendered on behalf of 
the Defendant by the Plaintiff were of no value 
to Defendant, nor did they contribute in any way 
to the ultimate recovery of the fund against which 
Plaintiff claims to have a lien, and therefore Plain¬ 
tiff is not entitled to recover anything under the 
contract. 

2. It is apparent from the allegations of the 
complaint and answer that the professional ser¬ 
vices which resulted in the recovery against which 
Plaintiff claims to have a lien were rendered by 
other counsel, were all performed after the Plain¬ 
tiff was disbarred from the practice of law, and if 
any legal services were rendered by Plaintiff af¬ 
ter his disbarment, they were without the knowl¬ 
edge and consent of Defendant, and rendered af¬ 
ter his contract had been terminated; Plaintiff 
w T as in contempt of Court and his actions illegal. 
Hence he cannot recover anything against this 
Defendant. 

1 Motion to quash service on Theodore J. Wool was sustained by order 
entered on the 30th day of October, 1939, from which there was no 
appeal. 
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This motion was granted and judgment was entered 
on the 30th day of October, 1939 (R. 41). 2 This appeal 
was taken on the 1st day of November, 1939 (R. 42). 

Precisely the same action was taken in four other 
cases which involved substantially the same facts and 
the same law, except that in three there were involved 
three attorneys instead of two. Upon stipulation it 
has been ordered that the decisions and judgments of 
the Court in those cases shall abide the decision and 
judgment in this case. 

STATEMENT OF FACTS. 

In substance the complaint alleged that on the 3rd 
day of November, 1930, appellee, as receiver of Fidel¬ 
ity Land and Investment Corporation, was entitled to 
receive a sum from the United States as the balance 
of just compensation for certain lands previously 
taken by the United States. Whereupon appellee on 
the 3rd day of November, 1930, desiring the aid and 
benefit of counsel employed in writing appellant, an 
attorney at law residing in the City of Washington, 
District of Columbia, and one Theodore J. Wool, an 
attorney at law of Norfolk, Virginia, to render their 
professional legal services, in an effort to secure for 
him the balance of just compensation, claimed to be 
due appellee. The agreement provided that appellant 
and said Wool should receive as compensation for 
their respective legal services, to be equally divided 
between them, 50 per cent of all amounts which might 

2 It is important to note that findings of fact and conclusions of law 
were prepared and presented to the court for approval. Appellant raised, 
and the district court sustained, objection to the entry of any find¬ 
ings of fact or conclusions of law on the ground that they were un¬ 
necessary. However, upon request the Court permitted appellee’s coun¬ 
sel to file with the Clerk of the District Court the proposed findings and 
conclusions. 
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be recovered and collected from the United States; 
it being understood that the said attorneys were to 
receive no compensation in the event that no amount 
of money was recovered or collected by or for the 
appellee from the United States in connection with 
their services (R. 3, 4). 

The complaint further alleged that pursuant to the 
terms of said agreement, and beginning in 1930, ap¬ 
pellant and the said Wool instituted, prosecuted, and 
defended upon behalf of appellee various suits, ac¬ 
tions, and proceedings in the Courts of Virginia, Fed¬ 
eral and State, the Supreme Court of the United 
States, and in the Court of Claims, all of which pro¬ 
ceedings resulted adversely to appellee; that there¬ 
after in the month of March, 1935, appellant drafted 
a Bill and transmitted the same to the said Wool for 
introduction in the Congress of the United States, 
which said Bill was introduced on April 1, 1935 (R. 4). 
In support of said Bill appellant prepared and sub¬ 
mitted to the Congress a comprehensive memorandum 
of facts and legal authorities pertinent thereto. (The 
fate of this Bill is not alleged.) Subsequently an 
amended Bill was passed by both houses of Congress 
and transmitted to the President for approval or dis¬ 
approval but said Bill failed to become a law. There¬ 
after and in January of 1938 the said Wool, acting 
without the knowledge or consent of appellant, 
amended the original Bill and caused the same to be 
introduced in the Congress of the United States where 
it was passed and became a law by the President’s 
approval on June 30, 1938. As a result of this law, 
the Court of Claims reopened the case of the Fidelity 
Land and Investment Corporation and awarded judg¬ 
ment in favor of appellee in the sum of $82,833.42 (R. 
5). Thereafter the Congress appropriated the sum 
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of $82,833.42 for the payment of said judgment, which 
sum was at the time of the filing of the complaint in 
this case in the custody of the Treasury Department 
of the United States (R. 6). 

The answer of Appellee admitted the contract of 
employment with appellant and Theodore J. Wool and 
alleged that in all of the litigation in which appellant 
claimed to have rendered services the result was ad¬ 
verse to appellee, causing him great inconvenience, 
delay, cost, and expense (R. 23). The answer admit¬ 
ted that a Bill was introduced in the Congress of the 
United States in January, 1938, which became a law 
by the President’s approval on June 30, 1938, and re¬ 
sulted in the recovery by appellee of the amount of 
$82,833.42, but denied that appellant rendered any legal 
services or assistance whatever in said legislation or 
the ensuing litigation which resulted in the judgment 
in favor of appellee. The answer further alleged that 
in the years of 1931 and 1933, appellant was disbarred 
from the practice of law in all of the United States 
Courts in the District of Columbia and in the Eastern 
District of Virginia, respectively, which actions of dis¬ 
barment served to prevent the appellant from practic¬ 
ing law in any court which did or could have jurisdic¬ 
tion to afford the relief which appellee was then 
seeking (R. 24). Copies of such orders of disbarment 
were attached as exhibits (R. 28-36). After the disbar¬ 
ment of appellant, appellee was notified by the said 
Wool on June 27, 1933, as follows (Answer, Exhibit 
G) (R. 37): 

“It becomes my unpleasant duty to inform you 
that Mr. Edmond C. Fletcher, who has been asso¬ 
ciated with me in the prosecution of your claim 
against the United States in ejectment suits, both 





6 


in the State Court and in the United States Court, 
and in a certain suit in equity brought by the 
United States against you to quiet the title to 
certain lands now located in the Naval Operating 
Base, has been disbarred from practice in the 
United States District Court for the Eastern Dis¬ 
trict of Virginia, in which Court these suits are 
now pending. 

“Mr. Fletcher’s disbarment, however, did not 
grow out of any litigation in which you are plain¬ 
tiff or defendant. Said disbarment will not in any 
way affect the conduct of your cases except that 
Mr. Fletcher’s services from now on of necessity 
will be dispensed with.” 

That thereafter and before any action was taken 
which resulted in the recovery, appellee realizing the 
necessity of employing competent counsel and being 
informed of the pretended claims of appellant, notified 
appellant in writing that because of his having dis¬ 
qualified himself to represent appellee, appellant’s 
services would be no longer required or accepted and 
appellee then proceeded to employ other counsel whose 
efforts resulted in the successful legislation and liti¬ 
gation above. After the receipt of the above letter 
from the said Wool, appellee no longer looked to or 
recognized appellant as his attorney and appellant 
rendered no services to appellee with either his knowl¬ 
edge or consent (R. 25). 

In conclusion, the answer alleged that the services 
rendered by appellant in behalf of appellee prior to 
the disbarment of appellant did not result in any ben¬ 
efit to appellee or in any way contribute to his ultimate 
recovery against the United States but operated to the 
detriment of appellee; that if appellant rendered any 
services for appellee after his disbarment it was done 
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without the knowledge or consent of appellee and in 
direct violation of the orders of disbarment, and hence 
appellant was not entitled to recover anything from 
appellee (R. 26). 

QUESTIONS PRESENTED. 

1. Whether on motion for summary judgment, the 
allegations of the verified answer are properly to be 
considered; 

2. Whether an order of disbarment against one of 
two attorneys, co-parties to a contract of employment 
on a contingent basis, entered by the court before re¬ 
covery contemplated by the agreement is had, results 
in termination of the contract and of the attorney- 
client relationship between the client and the disbarred 
attorney; 

3. Whether, upon disbarment before recovery is had, 
the disbarred attorney is entitled nevertheless to re¬ 
cover, on the contract, compensation for services ren¬ 
dered prior to disbarment, particularly when it ap¬ 
pears that such services resulted in no recovery and 
were of no value to the client; 

4. Whether, upon disbarment under such circum¬ 
stances, an attorney is entitled on the contract to re¬ 
cover compensation for professional services rendered 
by his former co-attorney and another attorney em¬ 
ployed by the client after his disbarment. 

5. WTiether a disbarred attorney whose contract of 
employment on a contingent basis has been terminated 
by his disbarment can recover in quantum meruit for 
services rendered after such disbarment. 
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SUMMARY OF ARGUMENT. 

The judgment of the District Court holding that ap¬ 
pellant was not entitled to recover for services ren¬ 
dered either prior to or subsequent to his disbarment 
was correct. 

1. The pleadings present no real issue of fact and 
the answer was properly considered with the complaint 
on the motion for summary judgment. 

2. Appellant’s disbarment constituted a voluntary 
abandonment of his contract of employment which 
was entire and indivisible and hence he is not entitled 
to recover anything thereunder. 

3. The disbarment of appellant prevented recovery 
even though the contract of employment constituted 
a joint adventure. 

4. Where a contract of employment on a contingent 
basis is terminated by the disbarment of the attorney, 
he is not entitled to recover in quantum meruit for ser¬ 
vices rendered. 


ARGUMENT. 

1. The Pleadings Present No Real Issue of Fact. 

The appellant seeks to treat and limit the motion 
filed by defendant as a motion for judgment on the 
pleadings under Federal Rule Civ. Proc. No. 12(c). 
However, the authorities -which appellant cites to the 
proposition that a motion for judgment on the plead¬ 
ings is the equivalent of a demurrer are clearly in¬ 
applicable. For, it is clear both from the title and 
context that the motion here under scrutiny is not a 
motion for judgment on the pleadings but a motion 
for summary judgment under Rule 56: 


9 


“(b) A party against whom a claim, counter¬ 
claim, or cross-claim is asserted or a declaratory 
judgment is sought may, at any time, move with 
or without supporting affidavits for a summary 
judgment in his favor as to all or any part thereof. 

“(c) * * * The judgment sought shall be ren¬ 
dered forthwith if the pleadings, depositions, and 
admissions on file, together with the affidavits, if 
any, show that, except as to the amount of dam¬ 
ages, there is no genuine issue as to any material 
fact and that the moving party is entitled to a 
judgment as a matter of law.” 

Taken together, the complaint and answer presented 
no real question of fact between the parties. Indeed, 
appellant asserts none. As stated in 3 Moore Federal 
Practice, § 56.08, p. 3190: 

“The opposing papers, including pleadings, 
depositions, and admissions on file, together with 
affidavit, if any, must establish a genuine issue of 
fact in order to defeat a motion for summary judg¬ 
ment.” 

It is thus clear that the first condition to summary judg¬ 
ment imposed by Rule No. 56(c) is satisfied for the 
verified pleadings show that “there is no genuine 
issue as to any material fact.” 

2. On the Facts, the Defendant Was Entitled to 
Judgment as a Matter of Law. 

(a) The contract of employment ivas voluntarily aban¬ 
doned by appellant .— 

This court will take judicial notice of the orders of 
disbarment, copies of which were attached to the an¬ 
swer. The contract of employment here involved was 
not a retainer conferring on the co-adventurers, if such 
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they were, the right to collect for services as they were 
rendered. The agreement was entirely speculative in 
character. The engagement included a duty on the 
part of each of the attorneys to conduct the proceed¬ 
ing to termination; his right to compensation was en¬ 
tire and contingent upon success in obtaining a recov¬ 
ery for the client. Plainly the voluntary withdrawal 
from or abandonment of the case by either attorney 
would bar his right thereafter to recover on the con¬ 
tract or for the reasonable value of services rendered. 
Parish v. McGoivan, 39 App. D. C. 184, 205, 210; see 
Justice v. hairy, 19 Ind. App. 272, 276, 49 N. E. 459, 
461. It is plain that relinquishment of the suit by ap¬ 
pellant here because of his disbarment and consequent 
inability to render the professional services essential to 
performance of a contract was tantamount to volun¬ 
tary withdrawal or abandonment since it was the conse¬ 
quence of his own wrongful act. Cf. Dudar v. Milef 
Realty Cory., 227 App. Div. 279, 280, 237 N. Y. S. 499, 
500. Upon such disbarment, he became incapable of 
performing his obligation under the agreement and 
lost all right to compensation from the client under the 
contract. Egan v. Waggoner, 41 S. D. 239, 170 N. W. 
142; Moyers v. Graham, 83 Tenn. (15 Lea.) 57, 60; see 
1 7 b Re Woodworth, 15 F. Supp. 291, 293, aff’d In Re- 
Woodworth, 85 F. (2d) 50. This abandonment of the 
case, or implied dismissal (Schafer*s Estate, 39 Pa. 
Super. 384), necessarily involved waiver of the lien 

right here asserted by appellant. Matter of H -> 

93 N. Y. 381, 384; Matter of Rieser, 137 App. Div. 177, 
127 N. Y. S. 1070. It is plain that the appellant can 
have no rights under the contract of employment which 
was voluntarily abandoned by him. 
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(b) The joint adventure was terminated by the disbar¬ 
ment .— 

It seems equally clear that appellant cannot recover 
against either his client or against his former associate 
on any theory of special partnership or joint adven¬ 
ture. It may be assumed, without conceding, that the 
appellant and Wool were partners in a joint adventure. 
It may be further conceded, in accordance with the 
cases cited by appellant, that in a joint adventure in 
which the surviving partner renders further services 
and receives a contingent fee after the decease or 
lunacy adjudication of his partner, the survivor is 
nevertheless liable to account to the estate of the dece¬ 
dent or lunatic for a full share of the profits. When 
the partnership is terminated by such involuntary 
event, the law imposes as an implied term of the part¬ 
nership agreement an obligation upon the surviving 
partner or partners, acting without compensation, to 
wind up the business for the benefit of all and account 
for the share of the deceased member. Senneff v. Kel- 
leher, 155 Iowa 82, 89, 92, 135 N. W. 27; Consaul v. 
Cummings, 222 U. S. 262, 270; see Egan v. Waggoner, 
41 S. D. 239, 242; Justice v. hairy, 19 Ind. App. 272, 
277, 49 N. E. 459, 461. 

But this rule plainly has no application. Here an at¬ 
torney by his voluntary act put it beyond his power to 
perform the contingent fee contract and he thereby 
terminated not only his attorney-client relationship 
but as well repudiated the joint adventure and can 
therefore no longer assert any right thereunder. Den¬ 
ver v. Roadie, 99 U. S. 355, 360- 361; Justice v. hairy, 
19 Ind. App. 272, 277, 49 N. E. 459, 461; Egan v. Wag¬ 
goner, 41 S. D. 239,242,170 N. W. 142; see In Re Wood- 
worth, 15 F. Supp. 291, 293, aff’d In Re Woodworth, 85 
F. (2d) 50. 






12 


(c) Disbarment resulting in termination of a contin¬ 
gent fee contract prevents recovery in quantum 
meruit .— 

This suit is equitable in nature and under the prayer 
for general relief the Court had jurisdiction to award 
relief in quantum meruit. It is therefore proper for 
this Court to determine whether appellant is entitled 
to recover under the contract and, if not, whether he is 
entitled to recover in quantum meruit. A contingent 
fee contract is entire and not divisible and the agree¬ 
ment is to pay not for actual value of services ren¬ 
dered but only for ultimate success. Consaul v. Cum- 
mings, 222 U. S. 262, 270. It necessarily follows that 
the abandonment of such a contract resulting from the 
disbarment must necessarily prevent the disbarred 
attorney from recovering either on the contract or for 
the value of the services rendered prior to termination 
of his relationship. Davenport v. Waggoner, 49 S. D. 
592, 596-598, 207 N. W. 972; In Re Woodivorth, 15 F. 
Supp. 291, 293, aff’d 85 F. (2d) 50 (C. C. A. 2, 1936); 
see Troy v. Hall <& Farley, 157 Ala. 592, 47 So. 1035 
(1908); Holmes v. Evans, 129 N. Y. 140, 147-148, 29 
N. E. 233. 

If it be contended that the contract was divisible and 
that appellant is entitled to the reasonable value of his 
services performed prior to his disbarment and the 
consequent termination of his contract, it must first be 
shown that the services were of value to appellee. From 
the allegations of the complaint it is plain that the 
services rendered by appellant prior to his disbarment 
were of no value to appellee and, even if the disbar¬ 
ment had not taken place, appellee was justified in ter¬ 
minating the contract, for appellant had not only failed 
to recover anything for appellee “but he effectually 
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demonstrated his utter inability to do so. ’ ’ Fletcher v. 
Kellogg, 55 App. D. C. 351, 353, 6 F. (2d) 476. 

Once the contract had been abrogated and the rela¬ 
tion of attorney and client terminated by the disbar¬ 
ment and notice from the appellee, it is plain that the 
appellant could, by furnishing further services whether 
valuable or not, impose no liability upon the appellee, 
since in so doing he would be acting in the role of a 
pure volunteer. Moyers v. Graham, 83 Tenn. (15 Lea.) 
57, 60. 

It being thus clear that the appellant had no right of 
action either on the contract or, as he urged in his ar¬ 
gument below, in quantum meruit, the defendant was 
plainly entitled to judgment as a matter of law. Thus 
both of the prerequisites for a summary judgment im¬ 
posed by Rule 56(c) were satisfied in this case. 


CONCLUSION. 

It is respectfully submitted that the judgment below 
should be affirmed. 

William Stanley, 

J. Edward Burroughs, Jr., 
Attorneys for Appellee. 

James S. Barron, 

Norfolk, Virginia, 

Of Counsel. 




